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Abstract: 

There are two sides of each coin’ similarly. Each act of any person is also, either good or bad. And it is 
the rule, since existence of the society; good has to be accepted and the prohibited (evil, adharma or 
asatya). Indian Judiciary has generally been found to be alive to the needs of change happening in social 
thinking. By giving due consideration to the same while interpreting statutes in particular cases, the courts 
have brought out their fresh implications and thereby added new dimensions to the law. It is correct that 
law is an instrument of social change, law changes its shape according to the requirement of society or 
society changes the law through enactment of statues. In India, every session of Parliament and State 
Legislature introduces the Bills to amend the Act s(s) or enact Act(s). On the other hand, where, any 
question of facts comes before the court, judiciary’ (especially higher judiciary) is interpreting the law 
according to the requirement of society. The dialectic of the legal system in India, with its entrenched 
“multiplex of social structures” on the one hand and its multiplicity of indigenous, colonial, and 
developmental traditions on the other, is tremendously complex. The significant element in the interaction 
between law and society in India is the heavy burden on these multiple traditions and the social concerns 
and orientations of each. 

Keywords: : Evil, Society, Moral, judiciary, Civilized, Utilitarian theory, Flexible federation, Abolition, 
Sati system, Social engineering, Public interest litigation, Child marriage, Slavery system, Prostitution, 
Traditions and culture etc. 

Introduction 

There are two sides of each coin similarly each act of any person is also, either good or bad. And it is the 
tule, since existence of the society; good has to be accepted and the bad prohibited (evil, adharma or 
asatya). This rule still exists, and shall be till the end of the civilization. Earlier, society was customarily 
based on the morals. But, as soon as society is replaced by the state, morality too gets replaced by the law. 
If, we want to change any existing custom or behaviour in society, it should be changed by the 
instruments of law only, otherwise not. 

The law and social transformation is a unique subject and studies the social problems of the societies and 
their solutions here, through legal approach. In fact, there are two modes of changing law. First is, “Law 
Changed the society”. Which means that the law of the land compels the society to be changed according 
to the law. When any dispute involving the question of law. came before the judiciary, the judiciary on the 


basis of rule of law, forced the society to change itself the existing custom or law, second is, “Society 
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changed the law” it means law is made by the society according to its requirement by its democratic 
institution. i.e.. Legislative or by adopting custom and usage. 

Law of any civilized country is not definite. But changes according to the demand of the circumstances 
newly existed in society. It is correct that, law is an instrument of social changes. But on the other hand, 
sometime social changes become the law. In India, there are two main institutions which make that law 
change namely, (a) Legislature, (by enacting new laws or Amendments) and (b) Judiciary (interpreting 
according to rule of law and law of land’). 

Jermyn Bentham has propounded a utilitarian theory: he says the, law should be such which gives more 
pleasure to more members of the society. While the constituent Assembly was discussing on the points of 
flexibility of the constitution it has also inserted Article 368 to the Constitution, which states that any part 
of the constitution may be amended by adopting appropriate procedure, except destroying the basic 
structure of the constitution. 

Definition of Law 

The world law has thousands of definitions but none is complete. Obviously, it is very difficult to define 
the world law, if not impossible. The most commonly accepted definition of law is given by Blackstone. 
He defines, it as!: 

“Law is a rule of conduct, prescribed by the supreme power in the state, commanding which is right and 
prohibiting what is wrong. Jurisprudentially, law consists of rules prescribed by society for the governed 


2 
of human conduct.” 


Law not only lays down the norms, which are acceptable to a given society; it also 
lays down the norms, which the society should adopt in the interests of its own welfare. The rules or code 
of conduct which a society develops by experience. Shapes into law for the sake of uniformity, 
consistency, parlance and sanction. 

Law should note definite, but must be transformable according to the requirement, and necessity of the 
society, arising out of passing of time, judicial activism is a kind of construction, court has observed that 
the law regulates social interests, arbitrates conflicting claims and demands. 

The early nineteenth century essayist and wit, Sydney smith, said, Then I hear any man talk of an 
unalterable law, i am a convinced that he is an unalterable fool. The law must, therefore, in a changing 
society march in tune with the changed ideas and ideologies. 

Social Change 

Indian Judiciary has generally been found to be alive to the needs of change happening in social thinking. 
By giving due consideration to the same while interpreting statutes in particular cases, the courts have 
brought out their fresh implications and thereby added new dimensions to the law. 

Necessity of Changing In Law 

While accepting the needs of amendment to the constitution according to circumstance Dr. B.R. 
Ambedkar in Constituent Assembly has remarked that “one can therefore safely say that the Indian 
federation will not suffer from the faults of rigidity legalism.” Its distinguishing feature is that it is a 


flexible federation.* 


! Meaning, Nature and Functions of Law: http://law.uok.edu.in/Files/Sce6c765-c013-446c-b6ac-b9de496f875 1/Custom/jurisprudence-Unit- 
I.pdf (20.05.2021), Page No. 09. 


z Sir William Blackstone, commentaries on the Laws of England, 9th Edition, Printed for W.Strahan, T. Cadwell in strand, and D.Prince, 
Oxford, 1783, Pages 38-62. 


i B. R. Ambedkar: Wikipedia, the free encyclopedia: https://en.wikipedia.org/wiki/B._R._Ambedkar (25.05.2021) 
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In the same debate Pt. Jawaharlal Nehru, said "While we want this constitution be as solid and permanent 
as we can make it, there is nothing permanent in the constitution. There should be certain flexibility. If 
you can make anything rigid and permanent, you stop the nation's growth, of a living vital organic people. 
In any event we could not make this constitution so rigid that it cannot be adapted to changing condition. 
When the world is in period of transition what we may do today may not be wholly applicable tomorrow. 
It is to be noted that social change is necessary in every society and possible, if, it takes place by the 
instrument of law. There is not value of morality in the eyes of law. To show the instrumentality of law of 
social change, it is necessary to study some special changes that have taken place in India, because, 
nothing is permanent, but change is permanent. 

(a) Abolition of Sati System 

It was a great honour to become sati among the Hindus from ancient time and it was not opposed by the 
Hindu sages for a long time. But in 1871, Lord Bentinck declared this act, as an offence. Through a 
decision he held that abets to do sati is an offence of abetment of suicide and punishable under section 
306 of IPC. In these cases, the accused represented to a woman who prepared herself to commit suicide in 
their presence, and that they were to say 'Ram-Ram’. The pyre was set on fire, the woman died. It (Chita) 
and cried ‘Ram-Ram’. The pyre was set on fire, the woman died, it was held that accused were guilty of 
abetment of suicide. 

Raja Ram Mohan Roy has played an appreciable role in abolition of sati system. The Rajasthan High 
Court has observed that Sati is a suicide, where the woman has consented to become sati and the person 
aiding and abetting the offence were convicted under Section 306 and sentenced to 5 years RI. 

(b) Muslim Women are entitled for maintenance 

Muslim Women are entitled for maintenance and creates a living organism appropriate and adequate to 
meet the needs of society. 

Law is Social Engineering 

Roscoe Pound (1870-1964), an American Jurist, rightly remarks that law is social engineering. 

Law as an instrument of social change 

It is correct that law is an instrument of social change, law changes its shape according to the requirement 
of society or society changes the law through enactment of statues. In India, every session of Parliament 
and State Legislature introduces the Bills to amend the Act (s) or enact Act(s). On the other hand, where, 
any question of facts comes before the court, judiciary (especially higher judiciary) is interpreting the law 
according to the requirement of society. 

The Supreme Court held in the case of Shah Bano Begum’, that if, the divorced woman is able to 
maintain herself, the husband's liability cases with the period of iddat, but, if, she is unable to maintain 
herself after the period of iddat, she is entitled to maintenance under Section 125 of the Cr. P.C. 1973. 
This led to a controversy as to the obligations of the Muslim husband to pay maintenance to the divorced 
wife.” The Muslim Women (Protection of Rights on Divorce) act, 1986 was passed to dilute the judgment 
given in the decision of Shahbano case. In the same cases, the court has further observed that “whether the 
spouses are Hindu, Muslim, Christian, Parsis, Pagans or heathens is wholly irrelevant, in the application 


of these provisions.” The provision of Cr. P.C. are in the nature of secular and apply to all irrespective of 


41985 AIR 945, 1985 SCR (3) 844 
5 Section 125: The Criminal Procedure code. 
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religion. The Andhra Pradesh High Court held that a Muslim minor girl would be entitled to claim 
maintenance from her father even after the enforcement of the Muslim Women (Protection of Rights on 
Divorce) Act 1986. 
(a) Introduction of Social or Public Interest Litigation 
The innovations of Public interest Litigation (PIL)° has freed the idea of a locus stand for those 
who, due to lack of sound economic conditions, are denied access to the courts to seek justice for 
their rights. any person with a public spirit or social action group using the new PIL techniques 
allowed to go to court seeking redress for real grievances and rehabilitation rights, claim and 
power of poor, oppressed, ignorant and illiterate people. 
(b) Punishment should be measured in social interest 
Punishment should respond to society’s cry for justice against criminals. Where crime relates to 
offences against women, dacoit, kidnapping, misappropriation of public money, treason and 
other offences involving moral turpitude or moral delinquency which have great impact on social 
order and public interest any liberal attitude by imposing meagre sentences or taking a too 
sympathetic view merely on account of lapse of time in respect of such offences will be result 
wise counterproductive in the long run and against societal interest. 
(c) Right to information 
Right to information is an instrumentality of law regarding social change started in 1975, when 
the Hon’ble Supreme court upheld that freedom of speech and expression includes the right to 
know every public act, everything that is done in a public way, by their public functionaries.’ 
The government is not the owner, but timely trusted with rights or real beneficiary on the estate 
of state. Similar views were expressed, while upholding that “right to know is implicit in right of 
free speech and expression, and disclosure of information regarding functioning of the 
government must be the rule” 
(d) Marriage shall be compulsorily registered 
Marriage is governor by the personal laws in India Christian Marriage Act, 1872°, and Special 
Marriage act, 1954”, provides the compulsory registration of a valid marriage but under Hindu 
law it was an option. 
(e) Abolition of Polygamy 
Before independence of India, polygamy had existed, but it was an offence punishable under 
section 494 of IPC, except where allowed by customs. India is a secular state having five 
personal laws, Hindu, Muslim, Christan, Parsi and Jews. Marriage is governed by personal laws. 
The Muslim law was restricted to four marriages at the time when there was no restriction on any 
other personal laws. But christians were prohibited polygamy” by section 60 of India Christian 
Marriage Act, 1872, Parsis were restricted and the act made punishable under section 494 of IPC, 


by section 5 of parsi marriage and divorce act, 1936, and Hindus were prohibited to one marriage 


ê Public Interest Litigation: https://www.legalserviceindia.com/article/1273-Public-Interest-Litigation.html (22.05.2021). 

7 Dr. S. Durgalakshmi & Mrs. R. Ammu: Law As An Instrument Of Social Change And For Empowerment Of The Masses: ISSN - 2249- 
555X, Vol.5, Issue-12, Specila Issue Dec. 2015 https://www.worldwidejournals.com/indian-journal-of-applied-research- 
(IJAR)/special_issues_pdf/December_2015_1453448341__45.pdf (25.05.2021) 

8 Section 27: India Christian Marriage Act, 1872. 

? Section 13: Special Marriage act, 1954. 

10 Section 60: India Christian Marriage Act, 1872. 
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by section 5 of Hindu Marriage act, 1955'' and similar restriction is imposed by section 4 of 
special marriage act, 1954." Presently this is the big problem which is indicated by the Hon’ble 
Supreme Court in Sarala Mudgal” case and it issued some direction to the Government of India 
to frame uniform civil code under article 44 of the constitution. Unfortunately, the Government 
has not taken any step and it was declared by the Supreme Court in Lilly's case that direction 
issued by Supreme Court in Sarala Mudgal was obiter dicta. So, nothing has been done in this 
fled. 

(f) Restriction on child marriage 
In our society the marriage of a child was solemnized in his/her childhood. At the time of 
marriage spouses were not aware about the meaning of marriage, but society itself changed their 
personal laws. Hindus, Christians, and Parsis have introduced in their acts that marriage of a boy 
below the age of 21 years and girls of 18 years is not a valid marriage and hence it is voidable.'* 
Muslim law also provides that spouse at the time of marriage should be at puberty. In 1929, an 
act was enacted to restrict the child marriage in India society by the Child Marriage Restraint 
Act, 1929, which made it punishable. Child means a person who, if a male, has not completed 
twenty one years of age, and if a female, has not completed eighteen years of age. Presently, 
some area so Rajasthan and M.P. With messed child marriages. On 10th January, 2007 the Act 
was replaced by the Prohibition of child Marriage Act, 2006," it introduced child marriage 
Prohibition officer and extends the power of family court to decide matter under the act. 

(g) Abolition of slavery system 
Up to the 18th century there was slavery system in the entire world. All slaves (human beings) 
were treated as commodity and not humans they were not entitled for any rights. In fact, slaves 
were not included in the definition of person. However, in 20" century it was abolished all ovary 
the world and included in the definition of person. UDHR, 1948M ICCPR, 1966, ILO 
Convention, and Article 23 of the Constitution of India prohibit bonded labour and slavery. In 
India, a special Act “Bonded Labour system (Abolition) Act, 1976” Was enacted to provide for 
the abolition of bonded labour system with a view to preventing the comic and physical 
exploitation of the weaker sections of the people and for matters connected therewith or 
incidental thereto. The right of a child against exploitation under Article 24 was enforceable even 
in the absence of implementing legislation, and in a public interest proceeding. So, the legislation 
also was made in the form of child Labour (Prohibition and Regulation) Act, 1986, providing the 
list of hazardous occupations and processes. The Hon’ble Supreme court has directed that 
children should not be employed in hazardous jobs in factories for manufacture of match boxes 
and fireworks, and positive steps should be taken for the welfare of such children as well as for 
improving the quality of their life. 


(h) Law and Prostitution 


11 Section 5: Hindu Marriage act, 1955. 
® Section 4: special marriage act, 1954. 


13 Sarala Mudgal 1995 AIR 1531, 1995 SCC (3) 635. 
= Section 5: The Hindu Marriage Act, 1955. 
15 The Prohibition of Child Marriage Act, 2006. 
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The Hon’ble Supreme Court rejected the contention to demand for separate educational 
institutions for the children of person engaged in prostitution and appointed a Committee headed 
by a senior advocate of S.C. Mahajan, to look into the magnitude of the problem. In its report the 
Mahajan Committee found that a large number of persons engaged in prostitution were children. 
Investigation of Law and Society 
Investigation of law and society in India has been determined by historical experiences during the 
passage from colonialism to nationalism. In the cause of this passage, the paradigms of both the social 
and legal systems have evolved. This process bears an acute imprint in historicity; and yet in the light 
of observations of similar interactions between law and society in the industrially advanced Western 
countries, some convergence of experiences at the universalistic level cannot be denied. Presently the 
processes of law and social change in India, while in large measure unique, do share some 
commonalities with industrially advanced nations in the crisis of contradiction of the paradigms of law 
and society. 
Interaction between,-law and traditions 
The interaction between law and traditions or culture can be seen at several levels. The judicial process 
and its socio-cultural linkages; law as an indicator of the nature of societal complexity, and its 
attendant problems of integration; and finally, law as an agent of modernization and social change. 
Sociology of law would have to deal with all these levels of interaction between law and society. In 
our analysis, however, we shall focus on the relation between law and tradition in modernization in the 
context of the Indian society. Using a sociological perspective, we shall treat law in its ‘institutional 
and historical contexts and analyses its dialectics with society in its broader social structural setting. 
Law as the product of traditions and culture 
Where does Law come from it is, ultimately a product of tradition. The ultimate aim of the law is to 
change the society peacefully, but tradition and culture create hindrance to it. Basically tradition and 
culture are connected with the religions. Religion is the origin of law, but it is also true that all the 
traditions are good for the society. Here we are going to discuss that during period of the colonial rule, 
how Inciting tradition became a hindrance in recognizing the law or guided the judiciary in 
interpretation of law. 
(a) Family law and tradition 
India is divided into five .religious communities, namely, Hindus, Muslims, Christians, Parsis and 
Jews, but laws are limited to matrimonial relations and remedy thereof, maintenance, succession, will, 
partitions, religious endowment, adoption, guardianship, etc. 
Family laws operate only in the narrow field, which has not yet been covered by the corresponding 
territorial law. In 1772, Warren Hastings'® enacted that in all suits regarding “inheritance, marriage, 
caste and other religious usage or institutions; the law of Quran with respect to Muslim and law of 
Shastras with respect to Hindus shall be invariably adhered to”, this policy was rigidly adhered to and 
this provision was reiterated in the later regulations. 
(b) Traditions of Sati system 


It was a great honour to become Sati among the Hindus, from ancient time and it was not opposed by 


1 Anglo-Hindu law: https://en.wikipedia.org/wiki/Anglo-Hindu_law (24.06.2021) 
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the Hindu sages for a long time. But, in 1871, Lord Bentinck has declared this act, as an offence. 
Through a decision he held that abetment of Sat is an offence of abetment of suicide and punishable 
under Section 306 of IPC. In this case the accused represented to a woman who prepared herself to 
commit suicide in their presence, and that they were to say ‘Ram-Ram’, she would become sati. They 
followed her to the pyre (Chita) and cried ‘Ram-Ram’. The pyre was set on fire, and the woman died. 
It was held that accused were guilty of abetment of suicide. Raja Ram Mohan Roy has playeel. An 
appreciable role in abolition of tradition of Safi. 

(c) Tradition of Poloygamy 

During colonial time, polygamy had existed in India and there was no restriction on the bigamy, except 
the Mohammedan law which prohibited the Mohammedan not to marry more than four wives. In 1860 
under section 494, but permitting it, where it was allowed by the customs. Whereas in Britain it was 
prohibited under their customs, in India firstly.'’ Christians were prohibited polygamy by section 60 of 
India Christian Marriage act, 1872, Parsis were restricted and the act Marriage and Divorce Act, 1936. 
But, Hindus were prohibited after independence, to one marriage by section 5 of Hindu Marriage Act, 
1955 and similar restriction is imposed by section 4 of special Marriage Act, 1954. 

(d) Tradition of Child Marriage 

During the colonial time in India....... witnessed the child marriages. The Indian legislature has 
substituted the Act of 1929 by introducing ‘the Prohibition of Child Marriage Act, 2006’. It was passed 
on 10th January, 2007. The Act instead of restriction of child marriage focuses on prohibition of it, 
therefore, enhanced the punishments. The Act also recognized legitimacy of children born of child 
marriages, and empowers the family court in deciding of custody and maintenance of children of child 
marriages. In certain circumstances, the Act declares child marriage e as void. 

(e) Tradition of adultery under common law and in India 

Regarding the tradition and adultery, we find some shadow of Indian tradition on the Indian criminal 
laws. The makers of the IPC were totally aware of the traditions of India. Being Britishers they have 
not imposed any specific offence which is contrary to law and Indian culture. Even though after 
completion of one and half century, it is sufficient to deal with modern offences. 

IPC makes provisions for the offence of adultery, and makes it punishable, whereas, in England 
adultery is not an offence. They specified this offence according to the tradition of India, and did riot 
force their tradition and kept it less punishable, and different from rape. It is listed in matrimonial 
offences, where only husband of wife in adultery, may file the complaint of this offence. This offence 
is not against the State. 

(f) Husband and wife are different persons in India 

During the colonial time, common law relating to married woman suffered from serious anomalies 
(irregularities), a married woman could not sue for any tort committed by a third person unless her 
husband joined with her as plaintiff. She also could not be sued for a tort committed by her, unless her 
husband was made a defendant. She could not sue her husband and the husband could not sue tier for 
any tort committed by one against the other. Under the formal English procedural law, she had no 


separate existence apart from him. They were counted as one party only. 


17 Section 494: Indian Penal Code, 1860. 
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(g) Traditional system of settlement of dispute 

When any person was alleged to have committed any immoral act, that person was brought to the 
panchayat, where all the persons (including men and women) of that village were sitting; the panqtes 
(Bench of selected judges) had to decide the case. In every village there was a selected Committee 
(Bench of selected judges called panches); normally they were different from the head (Mukhia), Air 
the. Messes were produced\ before the Bench, by the person who alleged. On the proof of the immoral 
act, the Bench of the panches had to decide the seriousness of the immoral act and gave the 
punishment of social boycott for the limited period, which meant no one, would share with him at any 
occasion of happiness or sadness. 

(h) Tortuous liability of the King and state 

Under English law, there is an ancient and fundamental principle that “the King cannot do wrong”, an 
action for a personal wrong will not lie against the sovereign. This maxim means, firstly, whatever is 
exceptionable in the conduct of public affairs is not to be inputted to the king, nor is he answerable for 
it personally to his people, and secondly, that the prerogative of the Crown extends not to do any 
injury. This doctrine would totally destroy the constitutional independence of the Crown - Blackstone. 
It was held that the king is not liable to be sued civilly or criminally for a supposed wrong. That which 
the sovereign does by command to his servants, cannot be a wrong in the sovereign because if the 
command is unlawful, it is in law no command, and the servant is responsible for the unlawful act, the 
same as if there had been no command. so the crown was not liable for wrong command by the wrong- 
doer liable. 

Conclusion 

The dialectic of the legal system in India, with its entrenched “multiplex of social structures” on the 
one hand and its multiplicity of indigenous, colonial, and developmental traditions on the other, is 
tremendously complex. The significant element in the interaction between law and society in India is 
the heavy burden on these multiple traditions and the social concerns and orientations of each. The 
conversance between the dialectic of legal systems in the industrial nations and the legal systems in 
India points to the development of a phase of legal system in India following independence. The 
contradictions inherent in the administration of justice, exemplified by the conflict between abstract 
individual property rights, the pursuit of profit, and protection of the weaker and more vulnerable 
groups, represents crisis in the paradigms of both society in general and the legal system in specific to 
India. The situation in the West is similar, but less complex. Here the observation of Lord Woolf 
(Chief Justice of England) is very important. He said that "Like old clocks, our judicial institutions 
need to be oiled, wound up and set to true time.” 

Progress and transformation from a colonial traditional feudal society to a post - industrial egalitarian 
society founded on non-exploitation and where there was no place for arbitrariness in any walk of life 
were the major goals of independence to be achieved through constitutional revolution. These goals 
were put in the forefront by giving them the place of pride in the preamble followed by the Directive 
Principles of State Policy. 
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